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Resumo

Cesar, Pedro Navarro; Maia, Antonio Carlos Cavalcanti. O Modelo
Dedutivo na Teoria do Raciocinio Juridico de Neil MacCormick. Rio de
Janeiro, 2006. 115 p. Dissertagdo de Mestrado — Departamento de Direito,
Pontificia Universidade Catolica do Rio de Janeiro.

Em 1978, Neil MacCormick publica o livro Legal Reasoning and Legal
Theory com o principal objetivo de construir uma teoria do raciocinio juridico
(legal reasoning) descritiva e normativa que fosse compativel com o positivismo
juridico de H. L. A. Hart. O método utilizado para apresentar a teoria parte da
reconstru¢ao racional de casos concretos pré-selecionados. A andlise das decisdes
judiciais oferece comprovagdes empiricas as teses de MacCormick e também
indica o foco de sua teoria sobre o raciocinio juridico: o estudo do processo de
justificagdo judicial. E com base neste enfoque que o autor estabelece a divisdo
entre justificagdo de primeira ordem (first-order justification) e justificagdo de
segunda ordem (second-order justification). A presente dissertagdo analisa apenas
a justificacdo de primeira ordem, que esta relacionada com a corre¢do formal do
raciocinio judicial. O modelo adotado para avaliar essa caracteristica ¢ a dedugao,
em especial o silogismo hipotético misto dos 16gicos tradicionais. Para o autor
escocés, a decisao judicial que lograr subsumir as variaveis do caso concreto nos
componentes universais do fato operativo da regra juridica, derivando como
conclusdo a conseqiiéncia normativa daquela regra, estara justificada em um

Estado que promove a legalidade (Rule of Law).

Palavras-chave

Neil MacCormick, logica, dedugdo, silogismo hipotético, justificacdo de
primeira e de segunda ordem, raciocinio juridico, argumentagao.
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Abstract

Cesar, Pedro Navarro; Maia, Antonio Carlos Cavalcanti. The Deductive
Model in Neil MacCormick’s Theory of Legal Reasoning. Rio de Janeiro,
2006. 115 p. Masters Monograph — Law Department, Pontificia
Universidade Catodlica do Rio de Janeiro.

In 1978, Neil MacCormick published the book Legal Reasoning and Legal
Theory with the goal of constructing a descriptive and normative theory of legal
reasoning, compatible with the legal positivism of H. L. A. Hart. The author used
the rational reconstruction of concrete pre-selected cases as the method to present
his theory. The analysis of judicial decisions offers empirical backing to
MacCormick’s theses and highlights the focus of his theory of legal reasoning: the
study of the process of legal justification. Based on this focus, the author
establishes the split between first-order justification and second-order
justification. This dissertation only analyzes the first-order justification, which is
related with the formal correction of legal reasoning. The model adopted to
evaluate this characteristic is deduction, especially the mixed hypothetical
syllogism of traditional logicians. According to the Scottish author, the judicial
decision that attempts to subsume the variables of the concrete case in the
universal components of the operative fact of the legal rule, coming to the
conclusion of a normative consequence of that same rule, will be justified in a

State that promotes the Rule of Law.

Keywords

Neil MacCormick, logic, deduction, hypothetical syllogism, first and
second-order justifications, legal reasoning, argumentation.
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