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Resumo

Ferreira, Daniel Brantes; Sgarbi, Adrian. Wesley Newcomb Hohfeld e os
Conceitos Fundamentais do Direito. Rio de Janeiro, 2007. p.83.
Dissertagao de Mestrado — Departamento de Direito, Pontificia Universidade
Catolica do Rio de Janeiro.

A dissertagdo tem por objetivo analisar e expor a teoria de Wesley
Newcomb Hohfeld, sendo assim, trata-se de um corte metodologico e de uma
analise puramente autoral. Nesse sentido, a primeira parte do trabalho traz uma
biografia do autor para assim situar o leitor no contexto em que sua teoria foi
elaborada. O segundo capitulo adentra no cerne de sua teoria, ou seja, nos
conceitos fundamentais do Direito, sua principal contribuicdo para a teoria geral
do Direito. A terceira parte do trabalho visa diferenciar, através da aplicacdo dos
conceitos fundamentais do Direito, direitos in rem e direitos in personam, termos
que sempre geraram confusdo para os juristas. O quarto capitulo, por sua vez,
trara criticas que alguns autores fizeram a teoria do autor. A conclusdo tentara
demonstrar os pontos positivos e negativos da teoria de Hohfeld dando

fechamento ao trabalho.

Palavras-chave

Teoria geral do direito; Wesley Newcomb Hohfeld; Conceitos fundamentais

do Direito; Direitos in rem e direitos in personam; Criticos da teoria de Hohfeld.
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Abstract

Ferreira, Daniel Brantes; Sgarbi, Adrian. Wesley Newcomb Hohfeld and
the Fundamental Legal Conceptions. Rio de Janeiro, 2007. p.83 Dissertagao de
Mestrado — Departamento de Direito, Pontificia Universidade Catodlica do Rio de
Janeiro.

The present work has as its main purpose to analyze and expose Wesley’s
Newcomb Hohfeld theory, so the methodology used is purely authorial. Thus, the
first part of the research brings the author’s biography in order to situate the
reader in the theory’s elaboration context. The second chapter is about Hohfeld’s
fundamental legal conceptions, his main contribution to the general law theory.
The third part seeks to distinguish, applying the fundamental legal conceptions
presented afore, the concepts of right in rem and right in personam, phrases that
have always been confusing to jurists. Moreover, the fourth chapter will bring
some critics made by important authors to Hohfeld’s theory. Furthermore, in the
conclusion there will be made an attempt to expose the positive and negative

topics in Hohfeld’s theory as a closure to the research.

Key-words

General Law Theory; Wesley Newcomb Hohfeld; Fundamental legal

conceptions; Rights in rem and rights in personam; Critics to Hohfeld’s Theory.
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Epigrafes:

“Law, it was once said, is the place where logic and life meet. One of the
great temptations of the law, it is declared, is to reason logically, in matter that

are not susceptible of logic””. (Max Radin)

“There is not a more fruitful source of error in law than the inaccurate use

of language ™. (Lord Westbury)

“Nothing in law is so apt to mislead as a metaphor’”. (Lord Mansfield)

“(...) Legal decisions are not determined, compelled, or rationally justified
by inherent logic of rights, since rights encompass the contradictory principles of
freedom of action and security (...) The logic of rights is a human invention whose
purpose is to preserve us from the notion that we must make political and moral

choices (...)"". (Joseph William Singer)

' RADIN, Max. 4 restament of Hohfeld em Harvard Law Review, Vol. 51, n° 7, 1938, p. 1144.

> LorRD WESTBURY Apud HOHFELD, Wesley Newcomb. Fundamental Legal Conceptions as
applied in judicial reasoning and other legal essays , New Haven: Yale University Press 2000, p.
66, nota de rodapé n° 4.

3 LORD MANSFIELD Apud HOHFELD, Wesley Newcomb. Op. Cit. p. 66, nota de rodapé n° 4.

* SINGER, Joseph William. The legal rights debate in analytical jurisprudence from Bentham to
Hohfeld, em Wisconsin Law Review, n® 975, 1982, p. 1059.
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