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Resumo

Silveira, Helena Colodetti Gongalves; Cittadino, Gisele Guimaraes.
Jurisdicdo constitucional e déficits democraticos: uma critica
comunicativa as distor¢coes modernas . Rio de Janeiro, 2009, 139p.
Dissertacdo de Mestrado — Departamento de Direito, Pontificia
Universidade Catdlica do Rio de Janeiro.

O presente trabalho almeja problematizar os déficits democréticos
existentes na jurisdicdo constitucional, partindo da premissa de que o direito
decidido pelas Cortes, sob certas condi¢cdes, pode ter o mesmo efeito
desmobilizador sobre o mundo da vida que os sistemas cldssicos de acdo
estratégica (dinheiro e poder), caso utilize o saber juridico especializado como
meio difusor de ideologias disfar¢adas pela técnica. Chamaremos a ateng¢do para
os riscos envolvendo uma atuacio tecnocrdtica dos tribunais para as relagcdes
sociais, no sentido de juridifica-las, e, por conseqiiéncia, subtrair dos atores a
deliberacdo acerca dos rumos de sua comunidade, se valendo, para tanto, de uma
suposta neutralidade da norma, capaz de ocultar o exercicio elitista de poder
politico. Para fundamentar a nossa hipétese, serd feita a reconstrucdo dos
processos de modernizacdo das sociedades tradicionais, passando pelo Estado
liberal até chegar na variante intervencionista. O objetivo € identificar como dois
processos distintos de “acimulo de razdo” — comunicativa e instrumental - se
tornaram concorrentes e contraditorios na seletividade especifica que marcou o
capitalismo ocidental, a culminar com a colonizacdo sistémica do mundo da vida
pela burocracia e economia. Feito o diagnéstico das distor¢des modernas, e para
reforcar a critica inicial a tecnocracia, serd descrito um modelo de Estado
constitucional que refuta veementemente o uso sistémico do direito, € o coloca
como principal instituicdo de defesa do mundo da vida contra os assédios
funcionais. Um sistema juridico comunicativamente engajado ndo comprometeria
a resolugdo dos problemas de reproducdo material da sociedade, mas submeteria o
uso do poder politico ao poder comunicativo, conferindo-lhe legitimidade em
virtude da génese democratica.

Palavras chave

modernizacdo, racionalidade, sistemas, mundo da vida, colonizacdo,

deliberagdo, jurisdi¢ao constitucional, tecnocracia, democracia.
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Abstract

Silveira, Helena Colodetti Gongalves; Cittadino, Gisele Guimardes
Judicial review and democratic deficits: a communicative critique
towards modern distortions. Rio de Janeiro, 2009, 139p. MSC,
Departamento de Direito, Pontificia Universidade Catdlica do Rio de
Janeiro.

The present work aims to problematize the democratic deficits that
possibly exits in the abstract judicial review, starting from the premise that the law
which is decided by Courts could have the same demobilizing effect over the
lifeworld as the classic systems of strategic actions (power and money) if it uses
the specific juridical knowledge as a medium to difuse ideologies disguised as
technique. We’ll call attention for the risks to social relations involving a
technocratic ruling, which could lead to juridification, and thus taking away from
the society the task of deliberating their own social goals, and neutralizes a elitist
political power using as resource the presumed technical impartiality. To ground
our hypothesis, we are going reconstruct the modernization processes of the
tradicional societies, through the liberal state up to the welfare state variant,
having as purpose the explanation of how two different processes of “rational
acumulation” — communicative and instrumental — became contradictory and
concurrent according to the specific capitalism selection, culminating on
lifeword’s systemic colonization by bureaucracy and economy. From this
diagnose of the modern distorcion, and to reinforce our inicial criticism of
technocracy, we are going to describe a constitutional state model which strongly
refuses the sistemic use of law, and places it as the main lifeworld’s institution
defense against functional steering. A juridic system communicatively engaged
would not compromise the problems of material reproduction of society, but at the
same time would submit the political and economic power to communicative
power, atributing both legitimacy because law’s democratic genesis.

Keywords

modernization, rationality, system, lifeworld, colonization, deliberation,

judicial review, technocracy, democracy.
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“Another reason that I'm happy to live in
this period is that we have been forced to
a point where we're going to have to
grapple with the problems that men have
been trying to grapple with through
history, but the demands didn't force
them to do it. Survival demands that we
grapple with them. Men, for years now,
have been talking about war and peace.
But now, no longer can they just talk
about it. It is no longer a choice between
violence and nonviolence in this world;
it's nonviolence or nonexistence”.

(Martin Luther King, 1968)
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